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CLAY COUNTY PUBLIC SCHOOL 

CONCURRENCY PROPORTIONATE SHARE 

MITIGATION DEVELOPMENT AGREEMENT  

 

 

 THIS SCHOOL CONCURRENCY PROPORTIONATE SHARE MITIGATION 

DEVELOPMENT AGREEMENT (“Agreement”) is made by and between CLAY COUNTY, 

FLORIDA, a political subdivision of the State of Florida (hereinafter referred to as 

“County”), whose address is 477 Houston Street, Green Cove Springs, Florida, 32043; THE 

SCHOOL BOARD OF CLAY COUNTY, FLORIDA, a body corporate and political 

subdivision of the State of Florida (hereinafter referred to as “School Board”), whose address 

is 900 Walnut Street, Green Cove Springs, Florida, 32043; and Buttercup Enterprises, LLC 

(hereinafter referred to as “Applicant”), whose address is c/o Bill Brant, Esq., Brant, Abraham, 

Reiter, McCormick & Greene, P.A., 50 N. Laura Street, Suite 2750, Jacksonville, Florida, 32202 

(collectively, the “Parties”). 

 

RECITALS 

 WHEREAS, the Applicant is the fee simple owner of that certain tract of land (Folio 

#_____) located in Clay County, Florida, more particularly described on Exhibit “A” attached 

hereto and incorporated herein (hereinafter “the Property”).  The location of the Property 

described in Exhibit “A” is illustrated with a map appearing in Exhibit “B”; and 

 WHEREAS, the property is subject to a pending application for approval as a 

Development of Regional Impact for 6,000 residential dwelling units, with provisions allowing 

for conversion of other uses to a maximum of 7,000 residential dwelling units, together with up 

to 840,000 square feet of commercial uses, 700,000 square feet of office uses, 400 hotel rooms, 

and 2,000,000 square feet of light industrial uses (also with provisions for conversion of one use 
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type to another), over four, five-year phases, subject to further requests for extensions and tolling 

provisions set forth in the DRI Development Order and the Florida Statutes; and 

 WHEREAS, the approved Development of Regional Impact provides that no residential 

dwelling units will be built in the first 5-year phase of the project, and that no certificates of 

occupancy for any residential dwelling units will be issued until such time as the First Coast 

Outer Beltway is completed between Interstate 95 and the northerly boundary of the Governors 

Park DRI; and 

 WHEREAS, the Parties agree that under the existing Work Program, adequate School 

Capacity is expected to be available for the proposed units at the Level of Service Standard either 

within the Concurrency Service Area in which the Development Proposal is located, or in an 

contiguous Concurrency Service Area, to accommodate the anticipated number of public school 

students that the Development Proposal will generate; and 

 WHEREAS, under Section 380.06(15)(e)2, Florida Statutes, local governments shall not 

approve a Development of Regional Impact that does not make adequate provision for the public 

facilities needed to accommodate the impacts of the proposed development; and 

 WHEREAS, educational facilities are considered public facilities under Section 

163.3164(24), Florida Statutes; and 

 WHEREAS, Clay County has sought input from the School Board concerning whether 

the requirement of Section 380.06(15)(e)2 has been met; and 

 WHEREAS, Section 163.3180(13), Florida Statutes, recognizes that school concurrency 

for a development is satisfied if the developer executes a legally binding commitment to provide 

mitigation proportionate to the demand for public school facilities to be created by the actual 
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development of the property, including but not limited to the construction, expansion, or 

payment for land acquisition or construction of a public school facility; and 

 NOW, THEREFORE, in consideration of the foregoing described Proportionate Share 

Mitigation, the mutual covenants contained herein, and other good and valuable consideration, 

the receipt and sufficiency of which are hereby acknowledged, the Parties hereto, intending to be 

legally bound, hereby agree as follows: 

 1. INCORPORATION OF RECITALS.  The foregoing recitals are true and 

correct and are hereby incorporated into this Agreement by this reference as if fully set forth 

herein. 

 2. DEFINITION OF MATERIAL TERMS.  Any terms that are not defined herein 

are defined as set forth in the accompanying Public School Concurrency Management 

Ordinance. 

 3. LEGALLY BINDING COMMITMENT.  The Parties agree that this 

Agreement constitutes a legally binding commitment by the Applicant to provide proportionate 

share mitigation for the new residential dwelling units sought to be approved by the County in 

the Development Proposal for the Property. 

 4. SATISFACTION OF SCHOOL CONCURRENCY.  The School Board finds 

that the commitment for the donation of school sites under the terms and conditions described in 

Exhibit C, and payment of the then-applicable school impact fees in accordance with the then 

applicable School Impact Fee Ordinance, provide mitigation proportionate to the demand for 

public school facilities generated by the Governors Park DRI (the “Proportionate Share 

Mitigation”).  Therefore, such Proportionate Share Mitigation satisfies school concurrency 

requirements under Section 163.3180(13)(e), Florida Statutes.  As shown in Exhibit “C,” each 
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school site donation correlates to a satisfaction of school concurrency as to the planned 6,000 

dwelling units within the Governors Park DRI, provided that school impact fees are paid as 

described in Section 8 below. 

5. MAINTENANCE OF CAPITAL IMPROVEMENTS CONSISTENCY.  The 

School Board agrees to amend its Educational Facilities Plan (i.e., “Work Program” as defined in 

the Public School Concurrency Management Ordinance) as needed to comply with the minimum 

requirements for Capital Improvements Plans under Chapter 163, Florida Statutes, as needed 

from time to time, including to add the school sites to be conveyed to the Work Program not later 

than the annual update following their conveyance (respectively).  Further, the School Board and 

the County agree to take the residential units approved as part of the Governors Park DRI into 

account in such amendments and in the data and analysis compiled to support such amendments, 

such that the residential units as developed within the Governors Park DRI shall meet the 

requirements for school concurrency under the ordinance. 

6. COMMITMENT TO RESERVE SCHOOL CAPACITY.  Given the long-

term nature of this project, the substantial infrastructure commitments and land donations 

committed by the Applicant in the DRI Order prior to the school concurrency review stage of  

the Public School Concurrency Management Ordinance, the future timing of Development 

Proposals for development within the Governors Park DRI that will trigger the need for a 

Concurrency Reservation Certificate, the fact that the exact timing of construction of residential 

dwelling units is not presently known, and uncertainties as to the School Board’s plans for 

additional schools serving the existing or adjacent Concurrency Service Areas over the long 

term, nothing in this Agreement requires that the School Board or the County immediately 

reserve all school capacity necessary to accommodate the Governors Park DRI over the life of 
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the DRI.   The SCHOOL BOARD upon acceptance of this agreement shall reserve the 

following: 807 Elementary, 247 Junior High, 419 Senior High School student stations within the 

School Concurrency Areas and contiguous School Concurrency Area to accommodate the 

students that are generated by the 2000 single residential units and the 700 multi-residential units 

in Phase Two (2).  The SCHOOL BOARD acknowledges and agrees that the students generated 

in residential units of Phase 3 and 4 of the GOVERNORS PARK DRI shall have the following 

student stations reserved upon the conveyance of the second elementary school site and the high 

school site as outlined in Exhibit “C” to the SCHOOL BOARD:  986 Elementary, 302 Junior 

High, and 512 Senior High. The County and the School Board hereby commit to reserve 

sufficient school capacity for residential development within the Governors Park DRI to meet 

applicable school concurrency requirements so as to allow for issuance of all plat approval, and 

building permits for residential development within the Governors Park DRI, without constraints 

or limitations based on school concurrency requirements.  The Applicant shall provide periodic 

updates to the projected pace of residential development within the Governors Park DRI to the 

School Board and to the County.  Such updates shall be provided through the DRI biennial 

reporting process or as otherwise agreed by the Parties.   

7. APPLICATIONS FOR CONCURRENCY RESERVATION 

CERTIFICATES.  Upon an application for a subdivision plat, building permit, development 

order or development permit which requires a review of whether adequate school capacity is 

available for a particular residential development within the Governors Park DRI, the School 

Board shall issue a Finding of Available School Capacity pursuant to Section 20.11-8 of the 

County Code of Ordinances (or its equivalent under the then-existing school concurrency 

ordinance), and shall confirm such finding in writing to the Applicant, its successors and assigns, 
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and to prospective purchasers identified by Applicant or its successors and assigns upon request.  

Any Concurrency Reservation Certificate (CRC) or its equivalent issued based on such a Finding 

of Available School Capacity shall have a duration and effect in accordance with Section 20.11-8 

of the County Code of Ordinances.  However, should a CRC expire, the Applicant may apply for 

a new CRC and shall receive a new Finding of Available School Capacity (or its equivalent), 

without penalty.  It is the intent of the Parties that once mitigation has been provided for a 

dwelling unit or dwelling units as provided for in Exhibit “C,” that CRCs shall be available at 

any time prior to the build out date of the approved Development of Regional Impact to reflect 

that such mitigation has been provided, without any additional mitigation or exactions.  

 8. PAYMENT OF SCHOOL IMPACT FEES.  The developer of residential units 

within the Governors Park DRI shall pay school impact fees pursuant to the then-applicable 

School Impact Fee Ordinance as and when they become due under such ordinance, and in the 

amounts as are established from time to time for new residential development in Clay County.  

Consistent with Section 163.3180(13)(e)3, Florida Statutes, the School Board agrees to direct 

such impact fees toward a school capacity improvement listed in a financially feasible 5-year 

district Educational Facilities Plan (EFP) that satisfies the demands created by the development 

for which such fees were paid. 

 9. IMPACT FEE CREDIT.  As consideration for the applicant’s Proportionate 

Share Mitigation specified herein, the Parties agree that the County shall provide impact fee 

credit pursuant to the methodology specified in the School Impact Fee Ordinance or pursuant to 

general law, to the extent of a conflict between them (as may be modified from time to time).   

 10. SCHOOL CAPACITY IMPROVEMENT.  Following receipt of a conveyance 

of land to the School Board under the Development Order conditions, the County and School 
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Board shall, at the timing necessary to meet the needs of the School District direct such 

conveyance towards a school capacity improvement identified in a financially feasible 5-year 

district work plan (known as the Planned Capital Improvements in the Work Program) that 

satisfies the demands created by the increment of development associated with the conveyance 

listed in Exhibit “C,” not later than the next annual update of such plan. 

 11. EFFECTIVE DATE.  This Agreement shall take effect upon the last of the 

Parties signing this Agreement or upon the effective date of the Governors Park DRI 

Development Order, whichever is later. 

 12. TERM.  This Agreement shall have an initial term of twenty (20) years from the 

date of its full execution.  However, pursuant to Section 163.3180(13)(e)1, Florida Statutes, and 

in consideration of the Proportionate Share Mitigation, the Parties agree to a continuing renewal 

of this Agreement following completion of the initial term until the Parties’ have completed 

performance of all obligations herein. 

 13. AMENDMENTS TO THE GOVERNORS PARK DRI.  The Parties agree that 

this Agreement shall continue in full force and effect, notwithstanding any future amendments to 

the Governors Park DRI Development Order that are approved by the Clay County Board of 

County Commissioners.  The County and the School Board reserve the right to review and 

require mitigation for educational facilities impacts from any future modification of the 

Governors Park DRI Development Order which increases the number of residential dwelling 

units, subject to the requirements of applicable law. 

14. STATUTORY COMPLIANCE.  The Parties agree that this Agreement satisfies 

the requirements for a binding Proportionate Share Mitigation agreement in Section 
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163.3180(13)(e), Florida Statutes, and under the Florida Local Government Development 

Agreement Act. 

 15. NOTICES.  Whenever any of the Parties desire to give notice to the other, such 

notice must be in writing, sent by U.S. Mail, postage prepaid, addressed to the party for whom it 

is intended at the place last specified.  The place for giving of notice shall remain such until it is 

changed by written notice in compliance with the provisions of this paragraph.  Until otherwise 

designated by amendment to this Agreement, the Parties designate the following as the 

respective places for giving notice: 

 

  FOR COUNTY:   
 

   Clay County Board of County Commissioners 

   417 Houston Street 

   Green Cove Springs, Florida  32043 

 

 

  FOR SCHOOL DISTRICT: 
 

   School Board of Clay County, Florida 

   900 Walnut Street 

   Green Cove Springs, Florida  32043 

 

 

  FOR APPLICANT: 
 

   Buttercup Enterprises, LLC 

   c/o Bill Brant, Esq. 

   Brant, Abraham, Reiter, McCormick & Greene, P.A. 

50 N. Laura Street, Suite 2750 

Jacksonville, Florida  32202 

 

 

  with copy to: 

 

   M. Lynn Pappas, Esq. 

   Pappas Metcalf Jenks & Miller, P.A. 

   245 Riverside Avenue, Suite 400 

   Jacksonville, Florida  32202 
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 16. RELEASE.  When all of the Applicant’s obligations set forth herein are fully 

paid and performed, the School Board shall release the Applicant from this Agreement, and 

when all of the County’s and School Board’s obligations as set forth herein are fully performed, 

the Applicant shall release the School Board and the County from any and all future claims, costs 

or liabilities arising out of the provision of Proportionate Share Mitigation in accordance with 

this Agreement.  These releases shall be recorded in the Official Records of Clay County, 

Florida, evidencing such performance. 

 17. VENUE; CHOICE OF LAW.  Any controversies or legal issues arising out of 

this Agreement, and any action involving the enforcement or interpretation of any rights 

hereunder, shall be submitted to the jurisdiction of the State Court of the Fourth Judicial Circuit, 

in and for Clay County, Florida, the venue sitis, and shall be governed by the laws of the State of 

Florida. 

 18. CAPTIONS AND PARAGRAPH HEADINGS.  Captions and paragraph 

headings contained in this Agreement are for convenience and reference only.  They in no way 

define, describe, extend or limit the scope of intent of this Agreement. 

 19. NO WAIVER.  No waiver of any provision of this Agreement shall be effective 

unless it is in writing and signed by the party against whom it is asserted.  Any such written 

waiver shall only be applicable to the specific instance to which it relates, and shall not be 

deemed to be a continuing or future waiver. 

 20. EXHIBITS.  All exhibits attached hereto contain additional terms of this 

Agreement and are incorporated herein by reference. 
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 21. FURTHER ASSURANCES.  The Parties hereby agree to execute, acknowledge 

and deliver and cause to be done, executed, acknowledged and delivered all further assurances 

and to perform such acts as shall reasonably be requested of them in order to carry out this 

Agreement. 

 22. AMENDMENTS.  No modification, amendment, or alteration in the terms or 

conditions contained herein shall be effective unless contained in a written document prepared 

with the same or similar formality as this Agreement and executed by all the Parties to this 

Agreement. 

 23. ASSIGNMENT.  The Applicant may assign its rights, obligations and 

responsibilities under this Agreement to a third party purchaser of all or any part of fee simple 

title to the Property.  Any such assignment shall be in writing, shall not require the prior written 

consent of all of the Parties, and shall automatically constitute a release of the assignor as to the 

amount of dwelling units specified in the assignment.   By such assignment, the assignee shall be 

bound to provide any mitigation due under this Agreement unless such mitigation has already 

been provided by the assignor for the dwelling units specified in the assignment.  The assignor 

may indicate in the assignment document whether the dwelling units assigned have been 

mitigated for, or whether they are part of an increment of dwelling units for which mitigation has 

yet to be provided.  The Parties agree to furnish each other documentation upon reasonable 

request providing the development status of dwelling units approved under this Agreement, and 

the status of mitigation that has been provided, including the number of dwelling units which 

have been mitigated for through payments or conveyances of school sites. 

 24. COUNTERPARTS.  This Agreement may be executed in three (3) counterparts, 

each of which may be deemed to be an original. 
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 25. RECORDING OF THIS AGREEMENT.  The School Board agrees to record 

this Agreement within fourteen (14) days after execution in the Clay County Public Records. 

 26. MERGER CLAUSE.  This Agreement sets forth the entire agreement among the 

Parties, and it supersedes all prior and contemporaneous negotiations, understandings and 

agreements, written or oral, among the Parties. 

 27. SEVERABILITY.  If any provision of this Agreement is declared invalid or 

unenforceable by a court of competent jurisdiction, the invalid or unenforceable provision will be 

stricken from the Agreement, and the balance of the Agreement will remain in full force and 

effect as long as doing so would not affect the overall purpose or intent of the Agreement.  

 IN WITNESS WHEREOF, the Parties have made and executed this Agreement on the 

respective dates under each signature:   

Clay County, Florida, through its Clay County Board of County Commissioners, signing 

by and through its Chair, authorized to execute same by the Board of County Commissioners’ 

action on this _______ day of _____________________, 2009. 

 The School Board of Clay County, Florida, signing by and through its Chair, authorized 

to execute same by Board action on this ______ day of ______________, 2009. 

 The Developer/Property Owner, signing by and through its _________________, duly 

authorized to execute same, on this ________ day of ________________, 2009. 
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CLAY COUNTY, FLORIDA 

 

 

 

CLAY COUNTY BOARD OF COUNTY 

COMMISSIONERS 

 

 

By__________________________________ _______________________________ 

     Printed Name:______________________ Witness 

     Title:  Chairman of Board 

_______________________________ 

Witness 

 

 

 

ATTEST: 

 

By__________________________________ By_________________________________ 

    Printed Name:_______________________     Printed Name:______________________ 

    Title:  County Clerk        Title:  County Manager 

 

 

 

 

DATED this ____________ day of _____________________, 2009. 

 

 

 

       APPROVED AS TO FORM: 

 

 

       By_________________________________ 

           Printed Name:______________________ 

           Title:  County Attorney 

 

 

* * * * * * * 
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SCHOOL BOARD OF CLAY COUNTY, FLORIDA 

 

 

 

 

SCHOOL BOARD OF CLAY COUNTY,  

FLORIDA 
        

        

 

By__________________________________ ____________________________________ 

     Printed Name:______________________ Witness 

     Title:  Chairman of Board 

 

       ____________________________________ 

       Witness 

 

 

DATED this _________ day of _________________, 2009. 

 

 

 

(Corporate Seal) 

 

 

 

ATTEST: 

 

 

By__________________________________ 

     Printed Name:  Ben H. Wortham 

     Title:  Superintendent of Schools 

 

 

 

       APPROVED AS TO FORM: 

 

 

       By_______________________________ 

            Printed Name:  J. Bruce Bickner 

            Attorney for School Board 

 

 

 

* * * * * * * 
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DEVELOPER/PROPERTY OWNER 
 

 

BUTTERCUP ENTERPRISES, LLC,  

 a Florida limited liability company 

 

 

By____________________________________   ____________________________________ 

     Printed Name:________________________ Witness 

     Title:_______________________________ 

       ____________________________________ 

       Witness 

 

 

 

STATE OF FLORIDA 

 

COUNTY OF ___________________ 

 

 Before me, the undersigned authority, personally appeared ________________________,  

who acknowledged that he/she signed the foregoing Clay County Public School Concurrency 

Proportionate Share Mitigation Development Agreement as his/her free and voluntary act. 

 WITNESS my hand and official seal this __________ day of _____________________, 

2009, at ________________________________, Clay County, Florida. 

          

 

       ____________________________________ 

(Official Seal)      NOTARY PUBLIC, STATE OF FLORIDA 

       Printed Name:________________________ 

       Commission No:______________________ 

       Commission expires:___________________ 

 

____ personally known 

____ produced identification 

 type:______________________ 

 __________________________ 

 

 

 

 

* * * * * * * 
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Exhibit “C” 

Proportionate Share Mitigation – School Sites 

 

1. The Developer shall convey to the Clay County School 

Board (the “School Board”) a high school site of no less than 60 

acres in size and two elementary school sites of no less than 20 

acres in size (each) within the boundary of the DRI, at such 

locations as are generally shown on Exhibit C-1.  The conveyance 

of the first elementary school site shall occur within six 

months after issuance of building permits for vertical 

construction of 500 residential units in the DRI (cumulatively), 

or at such later time as is directed by the School Board.  The 

conveyance of the high school site and the second elementary 

school site shall occur within six months after issuance of 

building permits for vertical construction of 2,500 residential 

units in the DRI (cumulatively), or at such later time as is 

directed by the School Board.  As part of these conveyances, the 

Developer shall provide a boundary survey, topographic survey, 

Phase 1 environmental site assessment and special warranty deed.  

The general location of these sites are shown on Map H (Exhibit 

C-1, attached), with the final surveyed boundaries of these 

sites to be determined by the School Board and the Developer and 

shall be mutually acceptable in size, location, and 

configuration.  At the time of conveyance the Developer shall 

provide access to said sites by roads that are suitable for 

construction traffic.  The Developer shall complete the 

remaining infrastructure described in this paragraph within 

twelve (12) months of the date of the site conveyance.  At the 
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option of the Developer and with the approval of the School 

Board, the high school site may be located outside the 

boundaries of the DRI at a location mutually acceptable to the 

Developer and the School Board. 

(a) The school sites described in Section 1 above 

(collectively, the “School Sites”) shall be 

developable for school purposes as determined by 

the School Board.  Any wetlands mitigation 

required to develop the School Sites shall be 

mitigated by the Developer at its expense, 

provided that the School Board shall provide the 

Developer adequate information regarding the 

expected impacts of their development with which 

to process wetlands permit applications and 

adequate time in advance of the need for the 

impact to obtain final permits, and provided that 

the School Board shall be responsible at its 

expense for permitting and construction of the 

stormwater collection systems for the surface 

water management systems located on each of the 

School Sites.  Stormwater treatment and retention 

for the School Sites shall be provided as part of 

a master stormwater treatment system that is 

outside the boundaries of the School Sites, with 

stormwater conveyances (i.e., curbs, gutters, and 

culverts) necessary to direct stormwater from the 

School Sites to the master stormwater system to 
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be constructed by the School Board at its expense 

to the extent that such stormwater conveyances 

are located on the School Sites.  Water, sewer 

(without the need of the School Board to 

construct a lift station), road access, power, 

telephone and stormwater treatment shall be 

provided to the School Sites by the Developer, 

such that general contractors constructing the 

schools need only connect to power, telephone, 

water, stormwater and sewer lines running to the 

edge of the school sites or on the school sites.  

Sidewalks shall be provided within the Governors 

Park DRI so as to provide a pedestrian network 

connecting to the School Sites, as to be 

described and approved by the County as part of 

the Planned Unit Development zoning of the 

project.   

(b) Nothing in this Exhibit is intended to change the 

existing law exempting age-restricted adult 

communities from school impact fees.  No 

mitigation is owed under this Development Order 

as a result of constructing age-restricted adult 

communities within the DRI so long as said 

communities meet the requirements set forth in 

the School Impact Fee Ordinance which is in 

effect at the time a building permit is issued. 

 






